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Rep. 318; Ray v. Fidelity-Phenix Fire Co. (1914), 187 Ala. 91, 65 So. 536. 
But any conduct on the part of the insurer which induces or necessitates 
delay or failure to furnish proof of loss within a specified time will con- 
stitute a waiver of such delay or failure. American Ins. Co. v. Dannehower 
(1909), 89 Ark. Ill, 115 S. W. 950; Brown v. Firemen's Ins. Co. of Newark, 
N. J. (Neb. 1921), 184 N. W. 88. 

Stipulations requiring proof of loss are for the insurer's benefit, tending 
to prevent the perpetration of fraud by the insured. It is well settled 
that any condition for the insurer's benefit may be waived by the insurer. 
East Side Garage v. New Brunswick Fire Ins. Co. (1921), 198 App. Div. 
408, 190 N. Y. S. 634; Virginia F. & M. Ins. Co. v. Richmond Mica Co. 
(1904), 102 Va. 429, 46 S. E. 463, 102 Am. St. Rep. 846. 

Non-waiver stipulations, by the better rule, do not apply to conditions 
to be performed subsequent to the destruction of the property insured. 
Morgenstern v. Insurance Co. of North America of Philadelphia (1911), 89 
Neb. 459, 131 N. W. 969; Twin City Fire Ins. Co. v. Stockmen's Nat'l Bank 
(1919), 261 Fed. 470. 

And it is held that a stipulation prohibiting waiver at all or stating that 
it may be done in a certain manner only may be waived by the insurer 
or its authorized agent by their acts and conduct. Phenix Ins. Co. v. Hart 
(1894), 149 111. 513, 36 N. E. 990; Bush v. Hartford Fire Ins. Co. (1909), 
222 Pa. 419, 71 Atl. 916; Continental Ins. Co. v. Bair (1917), 65 Ind. App. 
502, 116 N. E. 752; Hanover Fire Ins. Co. v. Dallavo (1921), 274 Fed. 258. 
And it has been held that if the insurer and the insured enter into a non- 
waiver agreement while the former investigates the loss by fire, the stipu- 
lations that proof of loss must be furnished within a specified time are 
waived. German- American Ins. Co. v. Shepherd (Ind. 1920), 126 N. E. 447. 

Telegraphs and Telephones— Death Message Held Not to Show 
Mental Anguish Would Result from Nondelivery.— The plaintiff's 
daughter sent a telegram announcing the death of another daughter of 
the plaintiff, addressing said telegram to a brother of the plaintiff. The 
plaintiff was not named in the telegram and the fact that she was to be 
notified was not mentioned to the agent of the company, the brother of 
the plaintiff (uncle of the sender) being the only person designated to 
receive the telegram. The plaintiff brought action for damages for mental 
anguish alleged to have been caused by negligent failure of the company 
to deliver the telegram. The telegraph company defended on the grounds 
that neither the character of the telegram itself, nor extrinsic information 
available were such that the mental anguish of the plaintiff ought to have 
been anticipated as a result of nondelivery. Held, the defendant is not 
liable. Haffey v. Western Union Telegraph Co. (Ky. 1922), 240 S. W. 374. 

The general trend of decisions since So Relle v. The Western Union Tele- 
graph Co. (1881), 55 Tex. 308, 40 Am. Rep. 805, denies the right of re- 
covery for mental anguish in the so-called telegraph cases. Summerfield 
v. Western Union Telegraph Co. (1894), 87 Wis. 1, 57 N. W. 973, 41 Am. 
St. Rep. 17; Chapman v. Western Union, Telegraph Co. (1892), 88 Ga. 763, 
15 S. E. 901, 17 L. R. A. 430, 30 Am. St. Rep. 183; Tyler v. Western Union 
Telegraph Co. (1893), 54 Fed. 634. The reason for this seems obvious, 
since at common law there can be no recovery for mental suffering un- 



142 VIRGINIA LAW REVIEW 

accompanied by physical injury. Western Union Telegraph Co. v. Rogers 
(1891), 68 Miss. 748, 9 So. 823, 24 Am. St. Rep. 300, 13 L. R. A. 859; 
Connelly v. Western Union Telegraph Co. (1902), 100 Va. 51, 40 S. E. 618, 
93 Am. St. Rep. 919, 56 L. R. A. 663. It has been maintained that there 
is no justification for an exception in the transmission of telegraph mes- 
sages. Connelly v. Western Union Telegraph Co., supra. Accordingly, in 
spite of the negligence of the telegraph companies, recovery for mental 
suffering alone is denied by the weight of authority. Curtin v. Western 
Union Telegraph Co. (1897), 13 App. Div. 253, 42 N. Y. S. 1109; Chapman 
v. Western Union Telegraph Co., supra. 

Interstate messages come within the exclusive jurisdiction of the fed- 
eral courts. The State courts and legislatures may each qualify or limit 
the mental anguish doctrine provided they do not encroach upon federal 
jurisdiction. In the federal courts, the common law principle denying the 
right of recovery for mental suffering in an independent action has been 
accepted. Southern Express Co. v. Byers (1916), 240 U. S. 612, L. R. A. 
1917A, 197, 60 L. Ed. 825, 36 Sup. Ct. 410. 

The doctrine promulgated in So Relle v. The Western Union Telegraph 
Co., supra, has been substantially followed by the courts of several other 
States. Western Union Telegraph Co. v. Crumpton (1903), 138 Ala. 632, 
36 So. 517; Western Union Telegraph Co. v. Fisher (1900), 107 Ky. 513, 54 
S. W. 830. In these cases, mental anguish alone was held to be a ground 
for recovery for failure to transmit messages. 

To preclude a great deal of unjustifiable litigation, various limitations 
have been made in regard to the application of this doctrine even in 
jurisdictions of the minority holding. Lee v. Western Union Telegraph 
Co. (1908), 130 Ky. 202, 113 S. W. 55. In these qualifying and limiting 
rules there is no degree of unanimity. As a matter of fact, many are of 
a more or less arbitrary character. Some courts allow a recovery where 
the message announces a death, others where a family relationship exists. 
Lee v. Western Union Telegraph Cd., supra. And still others allow recovery 
only where it may reasonably be anticipated that mental suffering would 
result from nondelivery. Thurman v. Western Union Telegraph Co. (1907), 
127 Ky. 137, 105 S. W. 155, 32 Ky. L. Rep. 26, 14 L. R. A. (N. S.) 499. 

To impute notice that mental suffering would result from the negli- 
gence of the telegraph company, it must have been within the contem- 
plation of the parties from the language of the message or from other 
extrinsic information. Thurman v. Western Union Telegraph Co., supra. 
Also the plaintiff's interest in the subject matter of the telegram must 
be apparent. Western Union Telegraph Co. v. Luck (1897), 91 Tex. 178, 
41 S. W. 469, 66 Am. St. Rep. 869. In the instant case, the interest of 
the plaintiff was undisclosed and it did not appear that the company was 
apprised of notice that mental anguish would result from its negligence. 
Ordinarily, the announcement of a death is sufficient to impute notice 
that someone may suffer mental anguish from delay or nondelivery even 
where there is no indication as to relationship. Meadow v. Western Union 
Telegraph Co. (1903), 132 N. C. 40, 43 S. E. 512. However, such announce- 
ment may not be sufficient to apprise the company that mental suffering 
would result to the particular party appearing as plaintiff. Western Un- 
ion Telegraph Co. v. Swearengen (1910), 94 Ark. 336, 126 S. W. 1071. 
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This last case is directly in point and was decided upon practically the 
same facts as the instant case. 

The question of mental anguish in telegraph cases has been settled in 
Virginia by statute. Here it is provided that "mental anguish may be 
considered in the determination of the quantum of damages" but it is 
expressly held that no recovery could be had for mental suffering in an 
independent action. Connelly v. Western Union Telegraph Co., supra. See 
Va. Code, 1919, § 4051. 

Also in Virginia, by statute, it is provided that for every failure to 
transmit or deliver a message as promptly as practicable, the telegraph 
company shall forfeit $100. See Va. Code, 1919, § 4042. Recently this 
statute has been amended and the penalty for nondelivery has been re- 
duced to $50. Acts of Assembly, 1923, 550. 

For an excellent note on mental anguish in telegraph cases, see 2 Va. 
Law Rev. 457. 

Trade Marks and Trade Names — Unfair Competition — Long Con- 
tinued Use of a Geographical Name May Give Exclusive Right. — The 
plaintiff had for many years used the name "Tabasco" as distinguishing 
a pepper sauce made by him. The name was that of a particular locality 
from which the pepper was supposed to come. The defendant began 
the use of the word "Tabasco" to identify a pepper made by him. The 
plaintiff brought a bill in equity to enjoin the defendant from so using 
the name, alleging such use to be unfair competition. Held, injunction 
granted. Trappey v. Mcllhenny (1922), 281 Fed. 23. 

A review of the multiplicity of authority on this subject shows many 
cases in seeming conflict. It is impracticable to give an exact statement 
of what trade marks may consist under all circumstances, but it seems 
safe to say that a geographical name, standing alone, cannot be a trade 
mark so as to give exclusive right to its use. Canal Co. v. Clark (1871), 
80 U. S. 311. 

The exclusive use of a geographical name can only be acquired by 
showing that the name was adopted for the purpose of identifying the 
origin and ownership of the article to which it attaches, and cannot be a 
name used to designate a locality or region of a country, merely. 
Columbia Mill Co. v. Alcorn (1893), 150 U. S. 460; Hoyt v. Lovett (1895), 
71 Fed. 173. 

Where the name "Glendon" was given to an iron, mined in a place 
which was later known as the Valley of Glendon, injunction was denied 
the plaintiff, who sought to enjoin the defendant from using the name 
"Glendon", on the ground that the name was a truthful description of 
the goods of the defendant and equity will not enjoin the truth. Glendon 
Iron Co. v. Uhler (1874), 75 Pa. 467, 15 Am. Rep. 599. In accord, Scandi- 
navia Belting Co. v. Asbestos and Rubber Works of America (1919), 257 
Fed. 937. 

The above cases seem to embody the general rule with respect to 
geographical names used primarily to designate locality. Unless fraud is 
shown no injunction can be had to prevent the use of the name of a 
locality. Elgin Butter Co. v. Sands (1895), 155 111. 127, 40 N. E. 616. 

If, however, a person uses the name of a place to designate the origin 



